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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
GREGORY ALLEN MCATEE,
Defendant-Appellant.

NO. 44710
Latah County Case No.
CR-2016-2957

RESPONDENT'S BRIEF

Issue
Has McAtee failed to establish that the district court abused its discretion by
declining to withhold judgment following his guilty plea to felony DUI?

McAtee Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
On September 14, 2016, McAtee drove without privileges and while under the
influence of alcohol. (PSI, p.3.) An officer stopped McAtee after observing him braking
“for no apparent reason,” “making abnormal jerky movements,” failing to use his turn
signal, and drifting in his lane and “over the fog line and onto the west shoulder of the
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highway.” (PSI, p.3.) McAtee admitted that he did not have a driver’s license. (PSI,
p.3.) The officer noted that McAtee’s words were slurred when he spoke, that there was
a strong odor of alcohol on his breath, and that there was an open container of beer in
the center console and an empty, crushed can on McAtee’s seat. (PSI, p.3.) McAtee
“provided two breath samples with the results of .195 and .195 BrAC.” (PSI, p.3.)
The state charged McAtee with felony DUI (two or more prior DUI convictions
within 10 years), DWP, and open container.

(R., pp.50-54.)

Pursuant to a plea

agreement, McAtee pled guilty to felony DUI and the state dismissed the remaining
charges and agreed to recommend the retained jurisdiction program and a unified
sentence of five years, with two years fixed. (R., pp.55-60.) The district court imposed
a unified sentence of five years, with two years fixed, and retained jurisdiction. (R.,
pp.74-78.)

On July 12, 2017, the district court suspended McAtee’s sentence and

placed him on supervised probation for four years. (See Latah County case number
CR-2016-2957 at https://www.idcourts.us/repository/caseNumberSearch.do (attached
as Appendix A).) McAtee filed a notice of appeal timely from the judgment of conviction.
(R., pp.79-81.)
McAtee asserts that the district court abused its discretion by declining to
withhold judgment in light of his need for “a stable home and a steady income,”
“aspirations of becoming a commercial long-haul truck driver,” and past completion of
DUI Court. (Appellant’s brief, pp.3-5.) McAtee has failed to establish an abuse of
discretion.
When evaluating whether a sentence is excessive, the court considers the entire
length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
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Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008). Where a sentence is within statutory limits, the appellant bears the
burden of demonstrating that it is a clear abuse of discretion. McIntosh, 160 Idaho at 8,
368 P.3d at 628 (citations omitted). To carry this burden the appellant must show the
sentence is excessive under any reasonable view of the facts.

Id.

A sentence is

reasonable if it appears necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution. Id. “In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ.” McIntosh, 160 Idaho at 8,
368 P.3d at 628 (quoting Stevens, 146 Idaho at 148-49, 191 P.3d at 226-27).
Furthermore, “[a] sentence fixed within the limits prescribed by the statute will ordinarily
not be considered an abuse of discretion by the trial court.” Id. (quoting State v. Nice,
103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The refusal to grant a withheld judgment will not be deemed an abuse of
discretion if the trial court has sufficient information to determine that a withheld
judgment would be inappropriate. State v. Edghill, 134 Idaho 218, 219, 999 P.2d 255,
256 (Ct. App. 2000). Factors that bear on the imposition of sentence also apply in
review of the discretionary decision to withhold judgment. State v. Geier, 109 Idaho
963, 966, 712 P.2d 664, 668 (Ct. App. 1985). Denial of a withheld judgment may be
justified merely by the nature of the crime. State v. Trejo, 132 Idaho 872, 880, 979 P.2d
1230, 1238 (Ct. App. 1999) (deliberate shooting showed withheld judgment to have
been properly denied).
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The maximum prison sentence for felony DUI (two or more prior DUI convictions
within 10 years) is 10 years.

I.C. § 18-8005(6).

The district court imposed an

underlying unified sentence of five years, with two years fixed, which falls well within the
statutory guidelines. (R., pp.74-78.) The district court acted within its discretion in
declining to withhold judgment in this case, explaining that it did not find that a withheld
judgment was appropriate based on the risk McAtee poses to society and his failure to
rehabilitate or be deterred despite prior legal sanctions and treatment opportunities.
(Tr., p.57, L.18 – p.60, L.2.)
McAtee has “an extensive criminal history related to his driving.” (PSI, p.11.) He
has multiple prior DUI convictions, eight convictions for DWP, three convictions for
driving without a license/license suspended or revoked, two convictions for failure to
purchase/invalid driver’s license, two convictions for resisting or obstructing officers, and
convictions for failure to provide proof of insurance (amended from DWP), registration
violation, and “vehicle operator refuse to comply with police.” (PSI, pp.4-10.) McAtee
was previously granted a withheld judgment for a DUI offense in 2002, which he
“completed” despite committing – and being convicted of – two DWP’s while on
probation in that case.

(PSI, pp.6-7, 11.)

In July 2010, McAtee was placed on

misdemeanor probation following another DUI conviction and, just two months later, he
was charged with felony DUI.

(PSI, pp.8, 11.)

He was subsequently “given the

opportunity to complete the DUI Court program and his Felony was amended to a
Misdemeanor,” despite the fact that he committed – and was convicted of – yet another
DWP and twice tested positive for THC while on probation. (PSI, pp.8-9, 11.) In the
instant offense, McAtee once again chose to drive without privileges and endangered
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the community by committing another DUI. (PSI, p.3.) Clearly, the court’s efforts to
protect the community by suspending McAtee’s driving privileges have not prevented
him from driving while intoxicated.
Efforts to rehabilitate McAtee have likewise failed to curtail his repeated criminal
offending. At sentencing, the state argued, “[W]hen you look through the PSI, it just
seems replete with [McAtee] not being aware that he has an alcohol problem” (Tr., p.52,
Ls.22-24), noting that McAtee “felt always like he could control it … he even said while
he was in the [DUI Court] program that when he got out, he would go back to drinking
… in fact, within four to five months of the DUI Court, he did – started drinking” (Tr.,
p.53, Ls.5-11). McAtee reported that he does not “‘see drinking as an issue’” and that
he does not believe alcohol treatment is necessary or that it would be helpful; he stated,
“‘DUI Court and AA made me want to drink ….’” (PSI, p.15; GAIN-I Recommendation
and Referral Summary, p.9 (attached to PSI).)

The substance abuse evaluator

recommended “Clinically Managed High-Intensity Residential Services,” and the
presentence investigator recommended the retained jurisdiction program.

(GAIN-I

Recommendation and Referral Summary, p.9; PSI, pp.21-22.)
At sentencing, the district court articulated its reasons for imposing McAtee’s
sentence and retaining jurisdiction, instead of withholding judgment. (Tr., p.57, L.15 –
p.60, L.6 (Appendix B).) The state submits that McAtee has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix B.)
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Conclusion
The state respectfully requests this Court to affirm McAtee’s conviction and
sentence.

DATED this 25th day of July, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25th day of July, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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Idaho Repository - Case Number Result Page

Case Number Result Page
Latah
1 Cases Found .
. .. .... .. ·~···· ~. .. .
- --- ·- . -·
State of Idaho vs. Gregory Allen Mcatee
No hearings scheduled
CR-2016District
Jud e : John R.
Amount$ 290 _50 Closed p~nding
Case: 0002957
g Stegner
due:
clerk action
Disposition
Degree
Citation
. Charges: Violation Dat e Charge
Felony
Finding: Guilty
09/14/2016 118- 8004 {F} Driving
Disposition
Under the
date: 11/21/2016
Influence-(Third or
Fines/fees: $290.50
Subsequent Offense)
Det Penitentiary: 2
Officer: BURKE,
years
PATRICK, 5000
Indet Penitentiary:
3 years
Probation Type:
Supervised
Term: 4 years
09/14/2016 118-8001(5) {M}{3}
Driving Without
Privileges- (Third or
Subsequent Offense)
Officer: BURKE,
PATRICK, 5000

Misdemeanor Finding: Dismissed
on Motion of
Prosecutor
Disposition
date: 11/ 21 / 2016
Fines / fees: $0.00

09/14/ 2016 I23-505(2) {M}
Alcoholic BeverageConsume or Possess
Open Container by
Driver
Officer: BURKE,
PATRICK, 5000

Misdemeanor Finding: Dismissed
on Motion of
Prosecutor
Disposition
date: 11/21/2016
Fines/fees: $0.00

Register
of
Date
· actions:
09/14/2016 New Case Filed - Felony
09/14/2016 Prosecutor assigned William W. Thompson Jr.
09/14/2016 Affidavit Of Probable Cause
09/14/20 16 Court Minutes
09/ 14/2016 Int erim Hearing Held
09/14/2016 Initial Appearance
Defendant: Mcatee, Gregory Allen Order Appointing Public Defender Public
0911412016 defender Lat ah Co. Pub. Def. --D. Ray Barker
09/14/2016 Hearing Scheduled (Preliminary 09/22/2016 03:30 PM )
09/14/2016 Notice Of Hearing
09/14/2016 Order Appointing Public Defender
09/14/2016 Waiver of Ext radit ion
09/14/2016 Commitment - Held To Answer-condtions imposed by the Court
09/14/2016 BOND SET : at 10,000.00
Warrant Issued - Arrest Bond amount: 10000.00 Defendant: Mcatee,
0911412016 Gregory Allen
09/ 14/20 16 Case Sealed
09/14/2016 Warrant Returned Defendant: Mcatee, Gregory Allen

https://www.idcomts.us/repository/caseNumberResults.do
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ldaho Repository - Case Number Result Page

09/14/2016
09/19/2016
09/19/2016
09/19/2016
09/22/2016
09/22/2016
09/22/2016

Page 2 of 3

Case Un-Sealed
Response To Request For Discovery
Request For Discovery
Subpoena Returned - Patrick Burke
Motion for Leave to Amend
Hearing result for Preliminary scheduled on 09/22/2016 03: 30 PM: Continued
Hearing Scheduled (Preliminary 09/29/2016 01 :00 PM)

09/22/2016 Notice Of Hearing
09/22/2016 Court Minutes
09/22/2016 Interim Hearing Held
09/22/2016 Commitment - Held To Answer-same conditons as previously imposed
09/22/2016 ORDER FOR LEAVE TO AMEND
09/22/2016 Amended Complaint Filed
09/23/2016 Subpoena Returned-Patrick Burke
Hearing result for Preliminary scheduled on 09/29/2016 01 :00 PM:
0912912016
Preliminary Hearing Waived (bound Over)
09/29/2016 Change Assigned Judge
09/29/2016 Hearing Scheduled (Arraignment 10/03/2016 01 :30 PM)
09/29/2016 Court Minutes
09/29/2016 Order Binding Over Defendant
09/29/2016 Commitment - Held To Answer-same condtions as previously imposed
09/29/2016 Notice Of Assignment Of Judge
09/30/2016 Criminal Information
10/03/2016 Rule 11 Plea Agreement
Hearing result f?r Arraignment scheduled on 10/03/2016 01:30 PM:
1010312016 Arraignment/ First Appearance
Hearing result for Arraignment scheduled on 10/03/2016 01 :30 PM: District
10/03/2016 Court Hearing Held Court Reporter: Sheryl L. Engler Number of Transcript
Pages for this hearing estimated: 30 pages
H~aring result for Arraignment scheduled on 10/03/2016 01:30 PM: Court
1010312016
Minutes
Guilty plea entered to Count I (118-8004 {F} Driving Under the
1010312016 Influence-(Third or Subsequent Offense))
10/03/2016 Hearing Scheduled (Sentencing 11/21/2016 11: 30 AM)
10/04/2016 Order for Presentence Investigation Report and Substance Abuse Assessment
10/04/2016 Scheduling Order
11/ 14/2016 Pre-sentence Report
11/17/2016 Response to PreSentence Report
11/18/2016 IDOC Response to Response to Pre- Sentence Report
Hearing resu lt for Sentencing scheduled on 11/21/2016 11: 30 AM: District
11/21/2016 Court Hearing Held Court Reporter: Sheryl L. Engler Number of Transcript
Pages for this hearing estimated: 35 pages
H~aring result for Sentencing scheduled on 11/21/2016 11 :30 AM: Court
1112112016
Minutes
Court Accepts Guilty Plea (118-8004 {F} Driving Under the Influence- (Third
1112112016
or Subsequent Offense))
.
Sentenced To Inca rceration (I18-8004 {F} Driving Under the
11/21/2016 Influence-(Third or Subsequent Offense)) Confinement terms: Penitentiary
determinate: 2 years. Penitentiary indeterminate: 3 years.
11/21/2016 Order for DNA Sample and Thumbprint Impression
11/21/2016 Order of Dismissal of Count II and Count III of the Criminal Information

https://www.idcomts.us/repository/caseNumberResults.do
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Page 3 of 3

11/21/2016 Hearing Scheduled (review of retained jurisdiction 05/22/2017 03:30 PM)
12/06/2016 Judgment Of Conviction and Order Retaining Jurisdiction
12/08/2016 Notice Of Appeal
12/08/2016 Appealed To The Supreme Court
12/08/2016 Motion for Appointment of State Appellate Public Defender
12/15/2016 Order for Appointment of State Appellate Public Defender
01/11/2017 Letter from IDOC RE: notice of placement of defendant
01/11/2017 Continued (review of retained jurisdiction 08/07/2017 03:00 PM)
01/24/2017 Amended Notice of Appeal
02/27/2017 Notice Of Lodging Transcript On Appeal
06/14/2017 Addendum To The Presentence Investigation
07/03/2017 Continued (review of retained jurisdiction 07/05/2017 02:00 PM)
07/05/2017 Continued (review of retained jurisdiction 07/05/2017 03:00 PM)
Hearing result for review of retained jurisdiction scheduled on 07/05/2017
07/05/2017 03: 00 PM: District Court Hearing Held Court Reporter: Sheryl Engler Number :
of Transcript Pages for this hearing estimated: less than 20
Hearing result for review of retained jurisdiction scheduled on 07/05/2017
0710512017
03:00 PM: Court Minutes
Probation Ordered (I18-8004 {F} Driving Under the Influence-(Third or
0710512017
Subsequent Offense)) Probation term: 4 years. (Supervised)
07/12/2017 Order Suspending Execution of Sentence and Order of Probation
...- ....... , ........ ~-----··
'
,..,,.,._
, -,-----.. , ...... .
Connection: Public

https://www.idcomts.us/repository/caseNumberResults.do
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APPENDIX B

He does ack nowledge that he doesn't drink a

1

2

lot.

3

traditional, um, alcohol --

He dr inks like every other week, um, but not the

4

THE DEFENDANT:

It's never in the house.

5

MS. HUNTER:

and he says that he doesn't

6

have alcohol in his house, but he does also

7

acknowledge, like, things keep happening when I drink,

a

so he is willing to do, um, treatment .

9

I think that's it.

10

THE COURT:

um, and I think

Does the defendant have any

11

lawful cause to show why judgment should not be

12

pronounced at th is time?

13

MS. HUNTER:

14

THE DEFENDANT :

15

THE COURT:

16

No.
No, Your Honor.

Very we ll.

Then, Mr . McAtee,

you have, um, been through a DUI cou rt .

17

THE DEFENDANT:

18

THE COURT:

Yes, sir.

You've been given the benefit of

19

the DUI court .

20

recommendation of a level of care is that you be in a

21

clinically managed, high intensity, residential

22

service .

23
24

25

You then drink and drive .

I don't have any options .
has -- Don't.

You got to speak .

THE DEFENDANT:

And the

But somebody who

I get to speak now.

I wasn ' t going to speak.

SHERYL ENGLER, RPR, CSR - LATAH COUNTY DISTRICT COURT
(509)386-6970 - email: sherylengler@gmail.com

57

APPENDIX B – Page 1

1

sorry.
THE COURT:

2

so, um, there aren't many

3

opti ans.

so what options do I have but to put you i n a

4

high intensity residential service?

s

jurisdiction is the only option that I have.

Really, a retained

You have had a lot of resources devoted to

6
7

you.

s

but you haven't implemented the, um, education that you

9

received.

10

You have, um, taken advantage of those resources,

um, all you have to do is stop drinking and

driving.

11

I

don't really much care if you -- you know,

12

as long as you stop driving, I'm going to be a lot

13

happier.

14

of people at risk, and

1s

option other than to impose a sentence.

But when you drink and drive, you put a 1ot
I

don't feel like I have any

16

so I'm imposing a sentence of not less than

17

2 and not more than 5 years in the State Penitentiary.

18

I'm retaining jurisdiction.

19

in the amount of $290.50 .

20

privileges for one year upon your release from

21

incarceration.

I'm imposing court costs
I am suspending your driving

um, so, Mr. McAtee, I realize you've spent a

22

23

fair amount of time in jail, but I don't think you're

24

better.

25

And so I'm taking this action because

I don't think you' re ready to be re 1eased.
I

want you to get

SHERYL ENGLER, RPR, CSR - LATAH COUNTY DISTRICT COURT
( 50 9) 386 - 6 970 - e mail :

sheryleng ler@gmai l .com
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1

the programming that will be available to you at the

2

rider .

3

so, um , that's -- that I s my decision.

I don't really feel like I have any options .

I ' m going to schedule a review of the

4

5

retained jurisdiction .

I think you should probably

6

look at different career opportunities than long-haul

7

trucking, because I think with your driving record,

s

that that opportunity is goi ng to be foreclosed to you.

9

um, I suggest you go back and look at, uh, retraining

10

that you were pursuing at LC because you don't need a

11

driver's license to do that.
so I'm going t o tentatively schedu l e a

12

13

review of the retained jurisdiction for May 22 at 3 : 30

14

p. m.

15

so, Mr. McAtee, your future is literally in

16

your own hands.

If you go and do we 11 , which I have

17

every confidence you can, and that you put into effect

18

what you learn, I'm prepared to place you back on

19

probation upon your return.

20

um, period of probation and don't have any recurrences

21

of problems , you would technically be eligible for a

22

reduction of your charge to a misdemeanor, if you do

23

everything we l l, and co me back and show me that you've

24

1 earned the 1essons that you need to 1 earn .

25

a f ew years down the road .

uh, if you complete your

But that's

You 're going to have to do

SHERYL ENGLER, RPR , CSR - LATAH COUNTY DISTRICT COURT

(509) 386-6970 - ema il :

she rylengler@gmai l. com
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